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Environmentalists
in battle to be heard
in pesticide case

April 27th, 2009

Luke Eric Peterson

) thestar.com 4

Look out, Ontario. 2 of 20.

Dow Chemicals has filed a claim under
the North American Free Trade
Agreement seeking compensation for
a Quebec ban on lawn pesticides. Dow
says that the ban amounts to an unfair
"expropriation” of the company's
Quebec pesticide business.

Although the NAFTA claim is focused
on the Quebec ban, don't be surprised
if Ontario comes into the sightlines now
that a similar province-wide ban came
into effect last week.

William H. Gathercole sxenc force.of.de.nature@gmail.com Force of Nature Media Report.
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The ramifications of this NAFTA dispute have spurred environmental groups
to mobilize for battle. A hint of the coming fireworks could be glimpsed on Par-
liament Hill late last month.

In hearings of the Standing Committee on International Trade, environmental
groups signalled their plans to intervene in any forthcoming NAFTA arbitra-
tion proceeding.

These groups insist that governments should be permitted to act on a precau-
tionary basis to shield vulnerable groups such as children — even when the
scientific evidence is uncertain as to the long-term health impacts of certain
substances.

They plan to present their own views to the arbitration panel that will hear
Dow's case.

However, the groups complain that the NAFTA Chapter 11 arbitration proc-
ess is less than welcoming when it comes to hearing from concerned citizens
and other interests.

In testimony to Parliament last month, environmental advocates lamented that
NAFTA — unlike more recent trade pacts — permits foreign companies to

sue a NAFTA government behind closed doors.

Will Amos , an Ottawa-based lawyer representing the

David Suzuki Foundation and the Quebec group David
Equiterre , says that his clients can submit written ar- \ Suzuki
guments to a NAFTA arbitration panel, but they may \

be blocked from showing up and watching, or partici- % Foundation

pating in these high—stakes arbitration proceedings.

Culprnt that has conspired to prohibit pest control protucts.

David Takayoshi Suzuki. Scientist and Broadcaster. Co-Founder. David Suzuki
Foundation. Vancouver, British Columbia.

William H. Gathercole e force.of.de.nature@gmail.com Force of Nature Media Report.
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"There is no guarantee that the investor won't
request confidential proceedings, which would
further limit our ability to understand what case
they're bringing, and there will be no opportu-
nity for us to make oral representations before
the tribunal,” Amos says.

"This is totally unlike the Supreme Court of Can-
ada,” he adds.

Indeed, it's unfortunate that NAFTA disputes can be arbitrated in private —
unlike domestic court hearings

Otherwise, members of Canada's Supreme Court might benefit from sitting in
on these arbitration hearings, and gaining a better appreciation of this NAFTA
process.

If permitted into the hearing room, the justices might be taken aback by the ex-
tent to which NAFTA tribunals can now review the actions of governments.

In fact, one of the things that has incensed many members of the environ-
mental community Environmentalists in battle to be heard in pesticide
case, and which might bemuse members of the Supreme Court — is that
pesticide bans in other parts of Canada have already been upheld by the Su-
preme Court of Canada.

In 2005, the court dismissed an effort by a pesticide industry association to
challenge a ban introduced by the municipality of Toronto.

Environmentalists assumed that this ruling affirmed the right of governments
to act proactively so as to minimize potential health risks.

Culprit that has conspired to prohibit pest control products.

Will Amos. Staff Lawyer. University of Ottawa’s Ecojustice Environmental Law Clinic. Ot-
tawa Board Member. Secretary. Sierra Club of Canada. Ottawa, Ontario.

William H. Gathercole e force.of.de.nature@gmail.com Force of Nature Media Report.
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However, it now appears that the Supreme Court was merely engaged in a
dress rehearsal.

Sure, pesticide bans in different parts of Canada have been declared constitu-
tional by the highest court in the land, but in the 21st century, constitutions
are not the only law of the land.

Rather, it will fall to three arbitrators — one appointed by Dow, one by Can-
ada, and the third by mutual assent —-- to determine whether our North
American constitution, the NAFTA, sanctions the actions of the Quebec gov-
ernment.

The Dow arbitration promises to be of seminal importance.

Dow protests that Quebec lawmakers failed to take heed of several risk as-
sessments, including one by Canada's federal government, which showed that
the pesticide ingredient 2,4-D “does not entail an unacceptable risk of
harm to human health or the environment.”

Of course, others — including some governments — have questioned whether
risk assessments should be the final word on such matters.

~1 ‘ Environmental and medical groups like the Canadian Can-

L L(m(]{h(m cer Society have long argued that no amount of risk is

Cancer worth taking when it comes to “unnecessary” chemicals,

‘ ‘ Socie ty such as lawn pesticides, which are used for purely cosmetic
purposes.

However, where governments wish to drive certain risks closer to zero, it will
fall to a panel of NAFTA arbitrators to decide who shall pay the price for doing
so: the chemicals industry or the Canadian taxpayer.

Luke Eric Peterson is editor of Investment Arbitration Reporter, an online news
service reporting on NAFTA-style investor-state arbitrations
(www.iareporter.com ).

William H. Gathercole sxenc force.of.de.nature@gmail.com Force of Nature Media Report.
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Warren Bell. Board Leader. Medicine/Environment. Canadian Cancer Society (C.C.S.). Member. Prevent Cancer Now
(the public affairs shield for Canadian Cancer Society). Co-Founder. Canadian Association of Physicians for the Environment
(C.A.P.E.). President of Medical Staff. Shuswap Lake General Hospital. Resides in Salmon Arm, British Columbia.

Brita Colero. Community Action Coordinator. Canadian Cancer Society (C.C.S.). Delta, British Columbia.
Irene Gallagher. Publiclssues Manager. Canadian Cancer Society (C.C.S.). Ontario Division. Toronto.
Peter Goodhand. National President & Chief Executive Officer (C.E.O.). Canadian Cancer Society (C.C.S.). Toronto.
Barbara Kaminsky. Chief Executive Officer. Canadian Cancer Society (C.C.S.). British Columbia & Yukon Division.

Jerilynn Kiely. Community Action Coordinator. Canadian Cancer Society (C.C.S.). British Columbia & Yukon Divi-
sion.

Christine Koserski. Senior Coordinator. Media Relations. Canadian Cancer Society (C.C.S.). Ontario Division. To-
ronto.

Lisa Levell, MA. Health Promotion Coordinator. Canadian Cancer Society (C.C.S.). Interior Region. British Colum-
bia & Yukon Division.

Patti Moore. Community Action Coordinator. Canadian Cancer Society (C.C.S.). Kootenay Region. British Columbia &
Yukon Division.

Lesley Mulcahy. Communications Coordinator. Canadian Cancer Society (C.C.S.). Nova Scotia Division.

Kathleen Perchaluk. Senior Coordinator. Public Issues. Canadian Cancer Society (C.C.S.). Ontario Division. To-
ronto.

Heather Scales. Communications and Public Issues Coordinator. Canadian Cancer Society (C.C.S.). P.E.l. Division.

Kathryn Seely. Manager of PublicIssues. Department of Strategic Initiatives. Canadian Cancer Society (C.C.S.). Brit-
ish Columbia & Yukon Division. Former oncology nurse and civil litigation lawyer.

Marion Stotts. Advocacy Leader. Canadian Cancer Society (C.C.S.). Columbia Valley Unit. British Columbia & Yukon
Division.

Brian Sykes. Board Member. Canadian Cancer Society (C.C.S.). New Brunswick Division.
Lisa Weber. Health Promotion Coordinator. Canadian Cancer Society (C.C.S.). British Columbia & Yukon Division.

Paula White. Manager. Communications. Canadian Cancer Society (C.C.S.). New Brunswick Division.
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Netable quetations.

hile the federal government would
‘)‘ / defend Quebec, it is in an awkward
position because the federal Health

Canada pest management regulatory agency de-
clared 2,4-D safe, if used as directed.

ow says Quebec’s ban is not driven by
Dscience but by " political, social or
cultural considerations " and the

province has broken a promise to review the

" precautionary " ban after the federal pest
agency review was complete.

The issue is not about commercial in-

So the issue is not about compensation.
terests. The issue is about due

process.
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NAFTA threat
won'’t stop Quebec ban
on lawn pesticides

March 29th, 2009

Juliet O’'Neill, Canwest News Service
NALTONAL POST

OTTAWA — Trade Minister Stockwell Day vows a
" vigorous defence " of Quebec's ban on lawn
pesticides containing 2,4-D from a challenge by a
U.S. chemical company through the North Ameri-
can Free Trade Agreement .

DayS@parl.gc.ca 8 of 20.

Dow AgroSciences is to decide within a few weeks
whether to go ahead with a threatened claim through
NAFTA for $2 million , just as Ontario is introduc-
ing similar pesticide controls that put 2,4-D on a
ban list.

In written comments to Canwest News Service, Mr. Day said the government,
in consultation with Quebec, is assessing Dow's claim after a Jan. 13 meet-
ing of lawyers for all three parties.

"Should this claim proceed, the government of Canada will continue
to work with the government of Quebec to vigorously defend our in-
terests,” Mr. Day said.

William H. Gathercole xenc force.of.de.nature@gmail.com Force of Nature Media Report.
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"The NAFTA preserves the state’s ability to regulate in the public in-
terest including issues concerning public health and environmental
issues related to pesticides.”

While the federal government would defend Quebec, it is in an awkward
position because the federal Health Canada pest management regulatory
agency declared 2,4-D safe, if used as directed.

That finding is at the heart of Dow's case. Dow says Quebec's ban is not
driven by science but by " political, social or cultural considerations "
and the province has broken a promise to review the " precautionary "
ban after the federal pest agency review was complete.

"Basically we filed this notice to protect
our rights under those provisions of NAFTA
but we continue to hope that the Quebec
government will review the decision,”
Claude Andre Lachance, director of public policy
for parent company Dow Chemical Canada |,
said in an interview.

" That's basically what we want. So the issue is not about compensa-
tion. The issue is not about commercial interests. The issue is
about due process. "

A spokesman for Quebec's Environment Ministry said there is no comment on
Dow's call for a review of the ban or on the NAFTA case.

The case has attracted attention of MPs of all parties at the House of Commons
trade committee, sparking a hearing last week into Chapter 11 investment
provisions of the free trade agreement between Canada, the United States and
Mexico.

New Democratic Party MP Peter Julian , who instigated the hearing, said he
suspects the government will settle out of court and/or ask Quebec to reverse
its ban, despite Mr. Day's comments. Mr. Julian said the case would likely
expose the outdated nature and general weakness of Chapter 11 .

William H. Gathercole sxenc force.of.de.nature@gmail.com Force of Nature Media Report.
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Culprit that has conspired to prohibit pest control products.

Peter Julian. National Democratic Party of Canada (N.D.P.). Member of Parliament. Gov-
ernment of Canada. Riding of Burnaby—New Westminster. British Columbia.

"The question is whether a company can use
Chapter 11 to override a decision made by a
democratic government in the best interests
of the citizens,” Mr. Julian said in an interview.
"This is really the principle that’'s at stake.”

“If a company can say our profits have been
infringed so we're going to force you off this
ban of our product, regardless of the conse-
quences, then this opens up a whole avenue
(to challenge) pesticide bans and a whole
range of toxic products.”

Mr. Lachance said meetings among lawyers for all three parties were “abso-
lutely not” for out-of-court settlement negotiations but for discussions on
procedures and issues so the NAFTA arbitrators will be well informed.

William H. Gathercole wwme

Will Amos , staff lawyer for
the University of Ottawa's
Ecojustice Environmental
Law Clinic, said he is
pleased by Mr. Day's pledge.

“I'm hopeful they'll advance the strongest
arguments possible,” he said, adding he will ap-
ply to make a submission to the three-member
NAFTA arbitration panel.

force.of.de.nature@gmail.com Force of Nature Media Report.
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The Environmental Law Association has cited the Dow
case in calling for amendment, if not repeal, of Chapter 11 . It
cites more modern trade agreements between the United States
and other countries that provide explicit protection of environ-
mental, health or safety regulations from being subject of in-
vestor compensation claims.

Cuy
Nayg

Theresa McClenaghan. Executive Director and Counsel. Canadian Environ-
mental Law Association (C.E.L.A.). Toronto. Member of the Bars of Ontario and Manitoba.

Kapil Khatter. Physician. Board Member. Canadian Environmental Law Associa-
tion (C.E.L.A.). Board Member. Ontario College of Family Physicians (O.C.F.P.). Board
Member. Laidlaw Foundation (a major source of funding for the environmental move-
ment). President. Canadian Association of Physicians for the Environment (C.A.P.E.).
Former Pollution Policy Advisor. Environmental Defence. Project Manager. Canadian
Partnership for Children's Health and the Environment (C.P.C.H.E.). Toronto.

Kathleen Cooper. Senior Researcher. Canadian Environmental Law Association
(C.E.L.A.). Web Site Editor. Chair of the Steering Committee. Secretariat. Canadian Part-
nership for Children's Health and Environment (C.P.C.H.E.). Author. Child Health and the
Environment : A Primer. Personally allied with David Suzuki Foundation.

William H. Gathercole e force.of.de.nature@gmail.com Force of Nature Media Report.
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On April 22 2009, Ontario becomes the second province incthtry (after Quebec) to
prohibit the sale and use of most off—the—shelfoetg pesticides.

William H. Gathercole sxenc force.of.de.nature@gmail.com Force of Nature Media Report.
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Will NAFTA
exterminate
Canadian pesticide bans ?

uehee krahiuon ol Fest ontiol Prigduets.,

March 29th, 2009

Parminder Parmar,
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CTV.ca News

A battle brewing over cosmetic pesticides between one of North America's big-
gest chemical companies and Canadian lawmakers may end up re-shaping the
future of Canada's environmental policies in the years ahead.

Next month, Ontario is set to become the second province in the country (after
Quebec) to ban the sale and use of most off-the-shelf cosmetic pesticides.

"The ban would eliminate the use of conventional pesticides for cos-
metic purposes on lawns, gardens, school yards and parks,” says an
Ontario government press release. That means 250 products containing one or
more chemicals on a list of prohibited materials will be pulled out of stores by
Earth Day on April 22.

Environmental and health advocates hail the provincial bans as big steps in
protecting public safety and children. But the pesticide prohibitions are not
sitting well with the Dow Chemical Company.

When Quebec enacted similar regulations, the Dow AgroSciences unit of

the company filed a notice of action against Ottawa claiming the Quebec legis-
lation violates NAFTA.

Dow's fight is centred on one chemical in particular : 2,4-D, which is used as
one of the world's most common herbicides. Dow says it's safe if used accord-
ing to instructions.

William H. Gathercole xenc force.of.de.nature@gmail.com Force of Nature Media Report.
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David Takayoshi Suzuki. Scientist and Broadcaster. Co—Founder. David Suzuki
Foundation. Vancouver, British Columbia.

Lisa Gue. Environmental Health Policy Analyst. Researcher and Writer. David Suzuki Foun-
dation. Ottawa, Ontario.

But proponents of the pesticide ban say studies have shown that 2,4-D is
linked with cancer, neurological impairment and other health problems. They
say putting the chemical into herbicides, which are then thrown onto fields and
lawns, doesn't make sense.

"This is a no-brainer,” Lisa Gue of the David Suzuki
Foundation told CTV.ca.

£
"This is a completely unnecessary source of chemical \_”, \
exposure. It just makes sense that in a world where we X7
are surrounded by so many chemicals to ban unneces-
sary ones.”

Gue and her colleagues have been working with Equiterre , a Quebec -based
environmental group that's pushing Ottawa to fight back hard if Dow contin-
ues its plans against the Quebec ban. They say their fight is larger than a
single chemical or company, arguing that Canadians should be allowed to de-
cide for themselves what is in the best interest of public safety — especially
when it comes to kids.

William H. Gathercole e force.of.de.nature@gmail.com Force of Nature Media Report.
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Hugo Seguin. Public Affairs Coordinator. Coordinator of Collective Choices. Equiterre.
Montreal. Closely associated with David Suzuki Foundation.

"Children are more affected because of their physiology and behav-
iour,” said Hugo Seguin , a coordinator at Equiterre .

"Children are children — they play in the grass and mud and they
put their hands on their mouths ... Canadians are concerned about
public health and health of their children. This is what it's all
about.”

15 of 20.
Conflicting science ?

Claude-André Lachance, the director of public policy for Dow Canada, told
CTV.ca that Canada's pesticides management agency and other researchers
have concluded that 2, 4-D is safe if used appropriately.

"What is relevant is that those agencies, after conduct-
ing thorough reviews, have concluded this product is
safe if used according to label. Our contention is that
the Quebec government did not use a thorough and ro-
bust process to determine the safety of 2,4-D ... It is
basically an arbitrary decision,” he said.

That's why the company filed a notice of intent to take action under chapter
11 of NAFTA, Lachance adds, noting the Quebec ban sends a bad message to
the business community.

"(It) does not meet due process that is conducive to investment and
innovation and accountable government,” he said.

William H. Gathercole e force.of.de.nature@gmail.com Force of Nature Media Report.
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Gue said the fact that all the scientific reports are not conclusive or completed
does not mean that the chemical is safe.

“It's true there is uncertainty around the science. But
this is in effect an unnecessary risk. When it comes to
lawn pesticides it is an unacceptable risk. It's just not
worth the risk to children’s health when all we want to do
is kill dandelions,” she said.

Lachance noted that the company is now in discussions with Ottawa to resolve
the issue. However, he added that if an acceptable resolution isn't worked out,
the company will move ahead “in the next few weeks” in an effort to settle
the matter through the NAFTA process.

"It is certainly Dow AgroSciences’ intention to follow with a notice
for arbitration if the matter cannot be resolved through those dis-
cussions. That's where it stands basically,” he said.

That has mobilized Canadian groups who have banded together to fight the
corporation. In Quebec, they've started a letter—writing campaign to Minister
of International Trade Stockwell Day . DayS@parl.gc.ca On March 24,
Equiterre and other groups also appeared before a federal committee looking
into the pesticide bans and their implications for NAFTA.

Environmentalists fear that if the pesticide bans in Quebec and Ontario are
overturned there will be implications for governments across Canada. Prince
Edward Island is considering putting its own pesticide ban on the books, as is
New Brunswick . There are also municipalities across the country that have
banned the use of cosmetic pesticides.

"We think the governments have a right to regulate to protect public
health and the environment. This restriction is not specific to Dow
Chemicals,” Gue said. "If it is the case that NAFTA prevents govern-
ments from protecting public health from unnecessary chemical expo-
sures, then | have to conclude there is a problem with the way that
agreement is written or being interpreted.”

In Canada, pest control products, or pesticidesreqjulated by ealth Canada » under the ®est

Control Products Act », and are among the most stringently regulatbdtances in Canada. The «
Pest Management Regulatory Agency » (P.M.R.A.) is the branch ofkealth Canada » that adminis-
ters the Act on behalf of theMiniser Of Health ». The primary objective of the P.M.R.A. is to

prevent unacceptable risks to people and the emaieat from the use of pest control products.

William H. Gathercole xenc force.of.de.nature@gmail.com Force of Nature Media Report.
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Questions and Answers — Final Decision on the Re-evaluation of 2,4-D
2008 05 16

Health Considerations

Can Approved Uses of 2,4-D Affect Human Health ?

2,4-D is unlikely to affect your health when used according to the revised
label directions. Additional risk-reduction measures are required on 2,4-
D labels.

People can be exposed to 2,4-D when consuming food or water, when working
as a mixer/loader/applicator or when entering treated sites. When assessing
health risks, two key factors are considered: the levels at which no health ef-
fects occur and the levels to which people may be exposed. The dose levels
used to assess risks are established to protect the most sensitive human popu-
lation (e.g. children and nursing mothers). Only those uses for which the ex-
posure is well below levels that cause no effects in animal testing are consid-
ered acceptable for registration.

Residues in Water and Food
Dietary risks from food and water are not of concern.

Human exposure to 2,4-D was estimated from residues in treated crops and
drinking water, including the most highly exposed subpopulation (e.g. children
1 to 6 years old). This aggregate exposure (i.e. to 2,4-D from food and drinking
water) represents less than 16.3% of the acute reference dose for the most ex-
posed population group (females of childbearing age) and less than 9.9% of the

William H. Gathercole xenc force.of.de.nature@gmail.com Force of Nature Media Report.

el 208



Queliec P

Part 8.

02/06/2009

acute reference dose for all other population groups. For chronic risk, the ag-
gregated exposure represents less than 24% of the chronic reference dose for
all population subgroups.

Risks in Residential and Other Non-Occupational Environments
Non-occupational risks are not of concern

Risks to homeowners and their children from contact with treated lawns and
turf are not of concern.

Biomonitoring studies

Biomonitoring studies have measured exposure levels in the children and wives
of farmers that used 2,4-D. Some of the participants sampled in these studies
had helped to apply the pesticide. In over 80% of the urine samples, 2,4-D was
not detected. More than 80% of the sampled children and women had samples
that were negative for 2,4-D in their urine. Those participants that did have
detectable levels of 2,4-D had very low levels in their urine (mean of approxi-
mately 3 pg/L), indicating that exposures were generally lower than what was
estimated in the PMRA risk assessment that concluded acceptable risk at
higher exposure levels.

As presented in PACR2005-01, the turf risk assessment evaluated exposure in
children playing on treated turf immediately after application. This was con-
sidered to be a high-end exposure scenario because it was assumed children
would be exposed dermally through contact with treated turf as well as orally
through ingestion of soil, turf mounting and hand-to-mouth contact. The
unique physiology, behaviours and play habits, such as their lower body
weights and hand-to-mouth contact while playing, were also taken into con-
sideration in the exposure assessment.

In addition, extra safety factors were applied to the no effect level identified in
animal toxicity studies to protect population groups, such as children and
pregnant women, that may be more susceptible to the potential effects of pesti-
cides. This resulted in reference doses that were 300- to 1000-fold lower for
these sensitive groups, which are more protective than the minimum 100-fold
safety factor. Thus, products will not be considered acceptable for continued
registration unless the estimated human exposure is at least 300 times to 1000
times less than the level at which there were no observed effects in the studies
examined. These levels ensure the most sensitive population groups — chil-
dren and pregnant women — are protected.

William H. Gathercole ewmnc force.of.de.nature@gmail.com Force of Nature Media Report.
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The ever-resourceful
environmental movement ...
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. has hired its own serious
@md/ professional lawyer
for the NAFTA challenge.
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